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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DOMENICK M. MINIERO,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43615
CANYON CO. NO. CR 2013-26549
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Domenick M. Miniero pleaded guilty to one count of grand theft, and the district
court imposed a sentence of eight years, with four years fixed. Mr. Miniero later filed,
pro se, an Idaho Criminal Rule 35(a) (“Rule 35(a)”) motion to correct an illegal sentence,
but the district court denied the motion. Mindful of the relevant authority, Mr. Miniero
maintains that the district court erred when it denied his Rule 35(a) motion to correct an
illegal sentence.
Statement of the Facts and Course of Proceedings
In September of 2013, Lorraine Hernandez contacted the Caldwell Police
Department and reported that her $300 money order for her rent payment was missing.
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(R., p.8.) She said, pursuant to an arrangement with the landlord of the apartment
complex, she had put her money order under the door of Apartment #3 — Mr. Miniero’s
apartment. (R., p.8.) She said she did this on September 2nd, but the landlord called
her later and said her rent payment had not been received. (R., p.8.) Ms. Hernandez
requested a copy of the processed money order from Western Union, and the officer
investigating the case saw that it was made out to Mr. Miniero.

(R., p.8.)

Ms. Hernandez told the officer that she had left the payee line blank. (R., p.8.) The
officer then went to Western Union and asked for a copy of the identification of the
person who had cashed the money order, and the store employee showed him a copy
of Mr. Miniero’s driver’s license. (R., p.8.)
Mr. Miniero was charged with one count of grand theft. (R., pp.22-23.) Pursuant
to a plea agreement, he pleaded guilty. (R., pp.35-38, 40-46.) In exchange, the State
agreed not to pursue a persistent violator enhancement. (R., p.42.) The district court
later imposed a sentence of eight years, with four years fixed. (R., p.62.)
Subsequently, Mr. Miniero filed an Idaho Criminal Rule 35(b) motion for
reconsideration of his sentence, but the district court denied the motion. (R., pp.64-76.)
Later, Mr. Miniero filed, pro se, an Idaho Criminal Rule 35(a) motion to correct an illegal
sentence along with a brief and affidavit in support of the motion. (R., pp.78-84.) He
argued that he was not guilty because the State could not prove the elements of grand
theft.

(R., pp.78-84.)

Subsequently, the district court appointed an attorney for

Mr. Miniero and granted 30 days to file an amended motion if necessary. (R., pp.8788.)

During that period, Mr. Miniero filed a motion and affidavit requesting the

appointment of conflict counsel, and a motion requesting a 90-day extension to file an
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amended motion. (R., pp.90-97.) The district court granted an extension of two weeks.
(R., p.99.) Mr. Miniero then filed a supplemental brief and supplemental affidavit in
which he argued that the delivery of Ms. Hernandez’s money order created a bailment,
and he was acting as a bailee. (R., pp.101-06.)
Subsequently, the district court denied Mr. Miniero’s Rule 35(a) motion and his
motion for the appointment of conflict counsel. It noted that Mr. Miniero’s supplemental
briefing was late, but it was considered. (R., p.108.) And it held that Mr. Miniero’s
sentence was not illegal because, when he pleaded guilty, he waived the right to a jury
trial where he could have argued that he was not guilty of grand theft, and the record
indicated that his plea was made voluntarily, knowingly, and intelligently. (R., 111.)
Mr. Miniero then filed a Notice of Appeal that was timely from the district court’s Order
Denying Motion for Reduction of Sentence Pursuant to I.C.R. 35. (R., pp.114-18.)
ISSUE
Did the district court err when it denied Mr. Miniero’s Rule 35(a) motion?
ARGUMENT
The District Court Erred When It Denied Mr. Miniero’s Rule 35 Motion
Generally, whether a sentence is illegal or was imposed in an illegal fashion is a
question of law, over which an appellate court exercises free review. State v. Clements,
148 Idaho 82, 84 (2009). Under Idaho Criminal Rule 35, a district court “may correct a
sentence that is illegal from the face of the record at any time.” I.C.R. 35(a). The Idaho
Supreme Court has held “the term ‘illegal sentence’ under Rule 35 is narrowly
interpreted as a sentence that is illegal from the face of the record, i.e., does not involve
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significant questions of fact or require an evidentiary hearing.” Clements, 148 Idaho at
86. More recently, the Idaho Supreme Court has clarified that “Rule 35’s purpose is to
allow courts to correct illegal sentences, not to reexamine errors occurring at trial or
before the imposition of the sentence.”

State v. Wolfe, 158 Idaho 55, 65 (2015)

(emphasis in original).
In this case, the district court found that Mr. Miniero’s allegations involved
“questions that can be resolved from the face of the record” and thus held that they
were “properly before the Court.” (R., p.109.) It noted that a defendant who pleads
guilty waives certain rights and held that “the Defendant’s right to a trial, to have the
State prove the case against him beyond a reasonable doubt, and to present his
defense that this was a bailment, were waived so long as his guilty plea was validly
entered.” (R., pp.109-10.) It found that Mr. Miniero’s guilty plea was validly entered
because it was “voluntarily, knowingly, and intelligently made.” (R., pp.110-11.) As
such, it held that Mr. Miniero had “waived the right to a jury trial wherein the State would
have to prove his guilt beyond a reasonable doubt.” (R., p.111.) It also held that
Mr. Miniero had “waived the right to present any defenses.” (R., p.111.) Therefore, it
held that Mr. Miniero’s sentence was not illegal and denied his Rule 35(a) motion.
(R., p. 111.)
Mindful of the relevant authority holding that a defendant who pleads guilty
waives his right to thereafter present defenses or prove his innocence, Mr. Miniero
nevertheless asserts that his sentence was illegal because he did not engage in theft,
he did not have the intent to deprive, and the delivery of the money order created a
bailment.
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CONCLUSION
Mr. Miniero respectfully requests that this Court vacate the district court’s order
denying his Rule 35(a) motion and remand his case to the district court for further
proceedings.
DATED this 24th day of May, 2016.

___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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